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UNITED STATES DISTRICT COURT 
 

WESTERN DISTRICT OF LOUISIANA 
 

LAFAYETTE DIVISION 
 

CLAY LEJEUNE and MITZI  * CIVIL ACTION NO. 6:14-CV-03487 
MAYEAUX LEJEUNE, individually * 
and on behalf of their minor children, * JUDGE REBECCA F. DOHERTY 
M.L. and A.L.    * 
      * MAGISTRATE JUDGE HANNA 
VERSUS     * 
      * 
K.P. GIBSON, et al    * 
 
 

MEMORANDUM IN OPPOSITION TO DEFENDANT’S MOTION FOR 
PARTIAL SUMMARY JUDGMENT 

 
 
 

I. BACKGROUND 
 

Two videos—both evidence in a grand jury investigation—were leaked to the public from 

the Crowley Police Department: one was a duplicate recording made by cell phone of a body 

camera video during an arrest; the second is the same body camera video spliced and altered to 

include textual commentary and opinion about the arrestees in order to discount the arrestees’ 

version of the incidents. One Defendant, Officer Primeaux, admitted in sworn testimony after 

months of anonymity, that he was the person who video copied the evidence from the Crowley 

Police Department while at work, and that he anonymously published the copy onto YouTube with 

the title: “Attorney Clay Lejeune Gone Wild.” He also admitted his purpose for publishing the 

video: to influence jurors and the public before a judge got involved.  

The Plaintiffs herein are the arrestees in the videos and have suffered substantial damages 

due to the release of the videos at the time of the criminal investigation. The release of the videos 
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to the public was in direct violation of the Plaintiff’s substantive due process rights and violated 

other federal and state laws.  

A second video was sent to the officers made defendants in this case at Crowley Police 

Department from the Attorney General’s office. The video was sent by the Attorney General’s 

office and to the Defendants. From there it was leaked to the media. The video disseminated to 

numerous news sources and social media sites. The dissemination was a deliberate attempt to taint 

the jurors and the public opinion.  

The law of Due Process is intended to protect individuals from government action that is 

so egregious and shocking that it deprives the individual of their invested rights. In the present 

case, the defendants—all under the color law—deliberately released trial evidence during grand 

jury investigations with the intent to taint the jurors and to discount the Plaintiffs’ version of the 

arrests. As a result, the Plaintiff’s substantive Due Process right were deprived.  

 
 

II. INTRODUCTION TO ISSUES 
 
 This Memorandum is in opposition to the Defendants’ Motion for Partial Summary 

Judgment. The Defendants’ Motion is partial in that it the alleged releases of the arrest video.”1 

Defendants only address the following issues: Due Process, qualified immunity, obstruction of 

justice, and grand jury secrecy.2 Plaintiff points out that in it listed other causes of action arising 

out of the dissemination of the body camera video in its First Amended and Supplemental 

Complaint for Damages. The other claims Plaintiff alleged arising out of the release of the video 

include: negligent hiring, negligent training, negligent supervising, spoliation of evidence, mental 

                                                 
1 Defendants’ Motion for Partial Summary Judgment, 1.  
 
2 Id.  
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anguish, embarrassment, and negligent issuing of police equipment.3 Plaintiff will not address 

these claims in this Memorandum and will only argue the issues taken up by the Defendant in the 

Motion for Partial Summary Judgment. That is, this Memorandum responds to the following issues 

in turn: 1) Due Process; 2) Qualified Immunity; 3) Obstruction of Justice; and 4) Grand Jury 

Secrecy.  

 
III. SUMMARY JUDGMENT STANDARD 

 
Under Rule 56(a) of the Federal Rules of Civil Procedure, summary judgment is 

appropriate when there is no genuine dispute as to any material fact and the moving party is entitled 

to judgment as a matter of law.4 A fact is material if proof of its existence or nonexistence might 

affect the outcome of the lawsuit under the applicable substantive law in the case.5 A genuine issue 

of material fact exists if a reasonable jury could render a verdict for the nonmoving party.6  

The party seeking summary judgment has the initial responsibility of informing the court 

of the basis for its motion, and identifying those parts of the record that it believes demonstrate the 

absence of a genuine issue of material fact.7 If the moving party carries its initial burden, the burden 

                                                 
3 Plaintiff’s First Amended and Supplemental Complaint for Damages, 4-5.  
 
4 Federal Rule of Civil Procedure 56.  
 
5 Anderson v. Liberty Lobby, Inc., 477 U.S. 242, 248 (1986); Minter v. Great American Ins. Co. of New York, 423 
F.3d 460, 465 (5th Cir.2005). 
 
6 Brumfield v. Hollins, 551 F.3d 322, 326 (5th Cir.2008), citing Anderson, 477 U.S. at 252. 
 
7 Washburn v. Harvey, 504 F.3d at 505, 508 (5th Cir.2007), citing Celotex Corp. v. Catrett, 477 U.S. 317, 323 
(1986). 
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shifts to the nonmoving party to demonstrate the existence of a genuine issue of a material fact.8 

All facts and justifiable inferences are construed in the light most favorable to the nonmovant.9  

 The motion should be granted if the non-moving party cannot produce evidence to support 

an essential element of its claim.10 Where no such showing is made, the moving party “is entitled  

showing on an essential element of her case with respect to which she has the burden of proof.”11 

The Fifth Circuit has further elaborated: 

[The parties'] burden is not satisfied with ‘some metaphysical doubt as to 
the material facts,’ by ‘conclusory allegations,’ by ‘unsubstantiated assertions,’ or 
by only a ‘scintilla’ of evidence. We resolve factual controversies in favor of the 
nonmoving party, but only when there is an actual controversy, that is, when both 
parties have submitted evidence of contradictory facts. We do not, however, in the 
absence of any proof, assume that the nonmoving party could or would prove the 
necessary facts.... [S]ummary judgment is appropriate in any case where critical 
evidence is so weak or tenuous on an essential fact that it could not support a 
judgment in favor of the nonmovant.12 

 
 
IV.  LAW & ANALYSIS 
 
 The Defendants only seek to dismiss specific claims arising out of the dissemination of the 

body camera video held as criminal evidence for a grand jury investigation. The Defendants argue 

the following: 

                                                 
8 Id. 
 
9 Brumfield, 551 F.3d at 326; Anderson., 477 U.S. at 255. Smith v. Lafayette Parish, No. CIV.A. 11-1406, 2015 WL 
1508384, at *4 (W.D. La. Mar. 31, 2015). 
 
10 Condrey v. SunTrust Bank of Georgia, 431 F.3d 191, 197(5th Cir.2005). 
 
11 Lujan v. Nat. Wildlife Federation, 497 U.S. 871, 884 (1990) (quoting Celotex Corp. v. Catrett, 477 U.S. at 322–23 
(1986)). 
 
12 Little v. Liquid Air Corp., 37 F.3d 1069, 1075(5th Cir.1994)(en banc) (citations and internal quotation marks 
omitted). Robertson v. Town of Washington, No. 13-CV-3020, 2015 WL 1564888, at *4-5 (W.D. La. Apr. 6, 2015). 
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1) Plaintiffs’ Due Process rights were not violated since they were acquitted at the criminal 

trial; 

2) The Defendants also argue in alternative that even if their Due Process rights were violated, 

the officers are entitled to qualified immunity; and 

3) The Defendants briefly address and seek to dismiss two other claims: obstruction of justice 

and grand jury secrecy.  

Plaintiffs stress that the rest of the claims arising out of the dissemination of the video are 

not addressed here. Additionally, Plaintiffs’ constitutional claims arising out of the arrest are not 

addressed here.  

 
1.  Due Process 

 
 Plaintiffs accuse the Defendants of violating their rights to due process, protected by the 

Fourteenth Amendment of the United States Constitution. Plaintiffs assert that the Defendants 

violated their substantive due process rights by deliberately disseminating confidential criminal 

evidence to the public and to the media during grand jury investigations. The Defendants 

deliberately attempted to influence the criminal proceedings, to influence the Louisiana Bar 

Association, and to influence the criminal trial. The following established rights were violated and 

deprived by Defendants’ actions:  

 
1) Deprived of the right to a fair criminal investigation and grand jury secrecy;13 

 
2) Deprived of the right to be free from government invasions of privacy during criminal 

trial;   
 

3) Deprivation of the property interest of reputation as a lawyer; and 

                                                 
13 See section on Grand Jury Secrecy. 
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4) Deprived of the right to protection from government interference with administration 

of justice. 

A.  Substantive Due Process Law 
 

The conceptual essence of “substantive” due process is the notion that the Due Process 

Clause—in addition to setting procedural minima for deprivations of life, liberty, or property—

bars outright “certain government actions regardless of the fairness of the procedures used to 

implement them.”14 The Supreme Court has never advanced a rigorous theoretical framework for 

the classification and analysis of all “substantive” due process claims, but the interrelated strands 

of the doctrine are relatively clear. 

Substantive due process in part serves to limit the power of the states.15 Only specific rights 

are protected against state intrusion by the Due Process Clause. Additionally, the Due Process 

Clause provides the judicial ban on actions by government officials that “shock the conscience” 

and thus fall “outside the bounds of legitimate government activity.” 

 The Due Process Clause also requires that the states act only through “means appropriately 

related to legitimate ends.” Indeed, every government act must be reasonably related to its end, 

and thus is not “arbitrary.”16 The US Supreme Court has required a “compelling” state interest 

reflected in actions and laws that are “narrowly drawn to express only the legitimate state interests 

                                                 
14 Daniels v. Williams, 474 U.S. 327, 331, 106 S.Ct. 662, 665, 88 L.Ed.2d 662 (1986). 
 
15 See, e.g., Brown v. Texas A & M University, 804 F.2d 327, 336 (5th Cir.1986) (free speech claim by government 
employee described as a “claim alleging a violation of Substantive Due Process under the First and Fourteenth 
Amendments”). U.S. Const. amend. XIV. 
 
16 See Regents of University of Michigan v. Ewing, 474 U.S. 214, 106 S.Ct. 507, 88 L.Ed.2d 523 (1985) (state 
university's dismissal of student was not arbitrary); Exxon Corp. v. Governor of Maryland, 437 U.S. 117, 124–25, 98 
S.Ct. 2207, 2213, 57 L.Ed.2d 91 (1978) (regulation of retail gasoline market found rational). 
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at stake.”17 Often referred to as the “tight fit” between means and ends, this limitation ensures good 

process and protection of rights from bad decisions.18  

A violation of “substantive” due process, occurs only when the government deprives 

someone of liberty or property; or, to use the current jargon, only when the government “works a 

deprivation” of a “constitutionally protected interest.”19 Violations of “substantive” due process 

occur “when the government treats someone irrationally, even if it treats everyone that way.”20   

The two part test for substantive due process requires that the Plaintiffs have suffered a 

deprivation of a protected interest and that the government action causing the deprivation be 

reasonably related to a compelling state interest. In the present case, the Lejeunes suffered 

deprivations of their invested interests because of the irrational and arbitrary government action of 

leaking altered and spliced criminal evidence to the public and media before trial. The defendants 

cannot show a compelling state interest.  

B. Deprivation of Invested Interests 
 

I. Deprivation of right to a fair criminal investigation and secrecy in grand 
jury proceeding 

 
 There is a well-established right that a criminal defendant is entitled to a fair and 

confidential grand jury investigation. Defendant Primeaux admitted that he was still on shift in his 

                                                 
17 Roe v. Wade, 410 U.S. 113, 155, 93 S.Ct. 705, 728, 35 L.Ed.2d 147 (1973); cf. Lochner, 198 U.S. at 58–59, 25 
S.Ct. at 543–44. 
 
18 Brennan v. Stewart, 834 F.2d 1248, 1255-57 (5th Cir. 1988). Bernal v. Fainter, 467 U.S. 216, 219 n. 6, 104 S.Ct. 
2312, 2315 n. 6, 81 L.Ed.2d 175 (1984) (quoting Gunther, The Supreme Court, 1971 Term—Foreword: In Search of 
Evolving Doctrine on a Changing Court: A Model for a Newer Equal Protection, 86 Harv.L.Rev. 1, 8 (1972)). 
 
19 See Regents of University of Michigan v. Ewing, 474 U.S. at 223 & n. 8, 106 S.Ct. at 512 & n. 8 (assuming 
arguendo that plaintiff had a protected property interest before considering “substantive” due process claim). 
 
20 Cf. Exxon Corp., 437 U.S. at 124–25, 98 S.Ct. at 2213 (plaintiffs raised only “substantive” due process claims, since 
similarly situated persons all treated the same). Brennan, 834 F.2d at 1257. 
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capacity as Crowley Police officer when he duplicated the arrest video. The following are excerpts 

from the deposition of Officer Primeaux: 

 
Q: All right. And so this says – and I’m just going to slide this over, the microphone. 
Okay. All right. This says, attorney, Clay Lejeune, gone wild – YouTube. You’re 
the one that put that heading on there? 
A: Yes.  
Q: All right. And then the next thing says, four hours ago updated by anonymous 
anonymous. You set up the name anonymous anonymous on YouTube? 
A: Yes.  
…. 
Q: Okay. And were you still on shift, ended shift? 
A: Still on shift.  

 

An investigation could not be considered fair after the release of altered and spliced copies 

of an arrest video before they are deemed admissible in court. Grand jury secrecy is well-

established as indispensable. A party formally seeking disclosure must prove a “compelling 

necessity” for the material sought, and the need must be demonstrated “with particularity.” The 

United States Supreme Court recognizes the strong public policy in favor of maintaining the 

secrecy of grand jury proceedings.21 Indeed, it is a right established by law.  

The evidence under investigation from grand jury indictment are sealed under the same 

protections of secrecy and confidentiality. Not only is this law well-established, as discussed below 

in section D, but it was also discussed by Chief Gibson in his sworn testimony. He stated:  

Q: Don’t you think that somebody posting evidence in an ongoing criminal 
investigation on the internet is something that could compromise the integrity of 
your department? 

 A: No doubt about it, sir. 15-16 

                                                 
21 Douglas Oil Co. of California v. Petrol Stops Nw., 441 U.S. 211, 218-20, 99 S. Ct. 1667, 1672-73, 60 L. Ed. 2d 
156 (1979). 
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Grand jury secrecy is well-established as indispensable. A party formally seeking 

disclosure must prove a “compelling necessity” for the material sought, and the need must be 

demonstrated “with particularity.” The United States Supreme Court recognizes the strong public 

policy in favor of maintaining the secrecy of grand jury proceedings.22 Indeed, it is a right 

established by law.  

The evidence under investigation from grand jury indictment are sealed under the same 

protections of secrecy and confidentiality. Not only is this law well-established, as discussed below 

in section D, but it was also discussed by Chief Gibson in his sworn testimony. He stated:  

Q: Don’t you think that somebody posting evidence in an ongoing criminal 
investigation on the internet is something that could compromise the integrity of 
your department? 

 A: No doubt about it, sir. 15-16 

II. Deprived of right to be free from government invasions of privacy during 
criminal investigation  

 
 The Defendants intentionally leaked two videos to the public during criminal investigation. 

The videos were protected and private criminal evidence. Upon being leaked to the public, the 

videos triggered a wave of social media responses and negative publicity which seriously impinged 

on Clay and Mitzi Lejeune’s right to privacy during criminal investigation. Numerous individuals 

began commenting on the video and sharing the video on social media. Even after the first video 

was leaked, recorded by Primeaux and entitled “Attorney Clay Lejeune gone wild,” it was shared 

on Facebook by others.23 

III. Deprivation of the property interest of reputation as a lawyer 

                                                 
22 Id. 
 
23 See Facebook Screenshot. 
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A lawyer’s reputation is “their stock and trade.”24 The courts have recognized a 

“substantial” state interest in ensuring that reputations of professionals, including judges and 

lawyers, are not held up to public ridicule after accusation then exoneration.25  

Both Clay and Mitzi Lejeune are attorneys in good standing in the state of Louisiana.26 

Plaintiffs swore by affidavit that prior to criminal charges being filed, Matt Derbes, an employee 

of the Office of the Attorney General and who acted as a Special Prosecutor for the 15th Judicial 

District Court, submitted a complaint to the Louisiana Bar Association Office of Disciplinary 

Counsel against Clay and Mitzi Lejeune.27 Both Clay and Mitzi Lejeune advised their employers 

of the pending complaints and were allowed to retain their positions pending outcome of the 

investigation and prosecution.28  

It is believed that the altered video, which had been spliced and comments added in, was 

submitted to the Office of the Disciplinary Counsel after it had been released to local news 

agencies.  

Clay Lejeune’s affidavit states the following:  

“In deposition testimony it was revealed by the officers that there was no 
cause to enter the home and that there was no cause to draw a weapon on my wife 
and children. The tampering of the video was an attempt to discount our version of 
the violent attack on my family. The Release of the video was an attempt to 
diminish me and my family on both a person and professional level…. The views 
of the community towards me and my family were irreparably altered when the 
video was released”29 

                                                 
24 Butterworth v. Smith, 494 U.S. 624, 110 S. Ct. 1376, 108 L. Ed. 2d 572 (1990) 
 
25 Id., 494 U.S. at 634, 110 S.Ct. 1376 (quotations and citation omitted). In re Warner, 2005-1303 (La. 4/17/09), 21 
So. 3d 218, 255-56 
 
26 See Affidavit of Mitzi Lejeune.  
 
27 See Affidavit of Clay Lejeune. 
 
28 Id.  
 
29 Id.  
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IV. Deprivation of right to protection from government interference with 
administration of justice 

 
Defendant officer Primeaux deliberately sought to interfere with the judicial process.  He 

stated that he was aware that the parties in a criminal case ultimately determine what evidence 

goes to trial but that he thought he judicial system was biased and this justified posting the video 

on YouTube: 

Q: So you were aware when you put this on here that there is a procedure where all 
the parties have rights. The State and Lejeunes to determine what evidence 
ultimately comes in at a trial? 
A: Yes.  
Q: And your belief was that that procedure was ultimately flawed and was going to 
be flawed because the judges were impartial. So you wanted to fix that by putting 
this video on YouTube? 
A: Yes.  

 
Defendant Officer Primeaux stated in sworn testimony that he thought he should post the 

video during investigation because he did not think that the judiciary system would be fair: 

Q: And so what led that thought to thinking that it’s your job to put this on the 
internet? As opposed to expressing that to your chief or a lawyer for the City of 
Crowley? What made you think at that point it’s your job to go put that on the 
internet? 
A: I don’t know. 
Q: What other local judges do you think could not provide a fair and impartial trial 
to the Lejeunes? 
A: Any of them related to the district courthouse. That’s my understanding that 
Clay Lejeune works for the district courthouse as a public defender.  
Q: So you don’t believe that any of the judges – they were the 15th Judicial District, 
were you aware of that? 
A: Yes.  

 
He stated that he did not believe that the 15th Judicial District Court would provide 

a fair trial and decided to take action himself before the trial: 
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Q: So is it your belief that the local judges that work in the 15th Judicial District 
couldn’t provide both the state and Clay Lejeune a fair trial? 
A: Correct.  
Q: And to remedy that, you wanted the public to know what the video was so you 
put it on YouTube? 
A: Yes.  
…. 
 

 
C. Compelling State Interest 

 
Once deprivation of rights have been established, then the Defendant must make a showing 

of a compelling state interest to justify the act which caused the deprivation of rights.  

 
Q: … But you duplicated evidence that could be used in a criminal prosecution and 
took it outside of the department; correct? 
A: Yes.  
Q: And then eventually you took it and put it on YouTube where literally speaking 
anyone that has access to the internet in the whole world could see it; correct? 
A: Yes.  
…. 

 
 Defendant Officer Primeaux also admitted that his intention for posting the video on 

YouTube was to protect the officers and incriminate Clay and Mitzi Lejeune because he did not 

believe that District Judges would protect him.  

 He stated the following regarding wanting “the public to know”: 

Q: All right. What was your purpose in putting it on the internet so everyone could 
see it? 
A: I wanted it – I wanted the public to know what happened. That would protect us 
as officers. The officers involved. Because I felt like the case was going to get 
dropped. Which it – I mean, it was. So I just wanted everyone else to know what 
occurred.  

 
 Primeaux also stated that he did trust the local judges: 
 

Q: Let me ask you this, I don’t mean this sarcastically, why do you believe that it’s 
your job, Officer Primeaux to go let the public know about all of this as opposed to 
letting the court officials or the judges rule on what’s appropriate evidence for a 
public trial? Why do you believe that’s your role? 
A: I’m not sure.  
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Q: I mean, do you have any reason to believe that a local judge here in Crowley 
wouldn’t apply the law fairly to determine what evidence the public gets to see at 
the Lejeunes’ trial? 
A: Not in Crowley.  
Q: I mean, if you do, let me know.  
A: I honestly do not believe that the judge – the local judges would apply a fair case 
for them.  
Q: Okay. And who are the local judges that you don’t think would be fair? 
A: The – Judge Trahan, the district judge. Because he is the one that issued us – 
that ordered us to release him on a citation for felony charges.  

 
 
 The above excerpts demonstrate that there is no compelling state interest to justify 

Defendants’ act of video copying evidence. 

 
 
2. QUALIFIED IMMUNITY 
 
 

The Fifth Circuit applies a two prong analysis in determining whether liability under § 

1983 attaches and the defense of qualified immunity bears hold: 

1) First, whether there is evidence to sustain a finding that the defendants deprived 

plaintiff of a right protected by the Constitution or by federal law; 

2) Second, whether that right was established so that it would have been clear to a 

reasonable officer that his conduct was unlawful in the situation he confronted.30  

This Memorandum addresses each prong in connection with the issues taken up by the 

Defendants. First, the Plaintiffs argue that the Defendants violated the following rights protected 

by federal law:  

1. The right to a fair criminal investigation; 
 
2. The right to be free from government invasions of privacy during criminal trial;   

                                                 
30 See Glik v. Cunniffe, 655 F.3d 78 (2011).  
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3. The right to have potential grand jury evidence kept secret prior to trial; and 

 
4. The right to the property interest of one’s reputation as a lawyer. 

 

Section 1983 is not itself a source of substantive rights; it merely provides a method for 

vindicating federal rights conferred elsewhere.31 “A judgment in a § 1983 lawsuit against an 

official in his official capacity imposes liability against the entity he represents.”32 In order to assert 

a valid claim against an official in his individual capacity, a § 1983 claimant must establish that 

the defendant was either personally involved in a constitutional deprivation or that his wrongful 

actions were causally connected to the constitutional deprivation.33  

 
The principle of qualified immunity is an important aspect of our law. We entrust police 

officers to protect our people while constantly working a high risk environment. Qualified 

immunity is a safeguard to shield officials from harassment because of their public duties. But the 

principle of qualified immunity must be balanced to hold public officials accountable when 

necessary. It is a careful, but important, balance. The U.S. Supreme Court has articulated this 

balance asserting two important interests: 1) the need to hold public officials accountable when 

they exercise power irresponsibly and 2) the need to shield officials from harassment, distraction, 

and liability when they perform their duties reasonably.34  

                                                 
31 Olabisiomotosho., 185 F.3d at 525 n.3. 
 
32 Deshotels v. Village of Pine Prairie, No. 11–CV–2052, 2012 WL 1712358, at *4 (W.D.La. Apr. 13, 2012). 
 
33 Jones v. Lowndes County, Miss., 678 F.3d 344, 349 (5th Cir.2012). Robertson v. Town of Washington, No. 13-
CV-3020, 2015 WL 1564888, at *5-6 (W.D. La. Apr. 6, 2015). 
 
34 Pearson v. Callahan, 555 U.S. 223, 231, 129 S.Ct. 808, 172 L.Ed.2d 565 (2009). 
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“A qualified immunity defense serves to shield a government official from civil liability 

for damages based upon the performance of discretionary functions if the official's acts were 

objectively reasonable in light of then clearly established law.”35 “Qualified immunity operates ... 

to protect officers from the sometimes hazy border between excessive and acceptable force, and 

to ensure that before they are subjected to suit, officers are on notice their conduct is unlawful.”36  

In a recent United States Supreme Court decision, the Court clarified the role of summary 

judgment in a case invoking the qualified immunity defense. Specifically, the Court found that the 

Fifth Circuit Court of Court of Appeals had not sufficiently viewed the evidence in a light most 

favorable to the nonmoving party.” This Court has identified the roadmap for the district court to 

follow in its analysis: 

In resolving questions of qualified immunity at summary judgment, courts engage 
in a two-pronged inquiry. The first asks whether the facts, “[t]aken in the light most 
favorable to the party asserting the injury, ... show the officer's conduct violated a 
[federal] right [.]”  
... 
The second prong of the qualified-immunity analysis asks whether the right in 
question was “clearly established” at the time of the violation.... Governmental 
actors are “shielded from liability for civil damages if their actions did not violate 
‘clearly established statutory or constitutional rights of which a reasonable person 
would have known.’ “ ... “[T]he salient question ... is whether the state of the law” 
at the time of an incident provided “fair warning” to the defendants “that their 
alleged [conduct] was unconstitutional.”  
... 
[S]ummary judgment is not “to weigh the evidence and determine the truth of the 
matter but to determine whether there is a genuine issue for trial.”….Summary 
judgment is appropriate only if “the movant shows that there is no genuine issue as 
to any material fact and the movant is entitled to judgment as a matter of law.”…. 
In making that determination, a court must view the evidence “in the light most 
favorable to the opposing party.”  
... 

                                                 
35 Atteberry v. Nocona General Hospital, 430 F.3d 245, 253 (5th Cir.2005) (citation omitted). 
 
36 Saucier v. Katz, 533 U.S. 194, 205–06 (2001). 
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Our qualified-immunity cases illustrate the importance of drawing inferences in 
favor of the nonmovant, even when, as here, a court decides only the clearly-
established prong of the standard.37  
 
Regarding the first prong of the Qualified Immunity test: Defendants violated a clearly 

established right of the Plaintiffs. The other sections of this Memorandum address the federal law 

and facts supporting rights which were violated, including:  

1. Section 1503 on obstruction of justice; 
 

2. Federal Rule of Criminal Procedure rule 6 on grand jury secrecy; 
 

3. The right to a fair criminal investigation; 
 

4. The right to be free from government invasions of privacy during criminal 
trial;   

 
5. The right to have potential grand jury evidence kept secret prior to trial;  

 
6. The right to the property interest of one’s reputation as a lawyer; and 

 
7. The right to protection from government interference with administration of 

justice. 

The defendants leaked confidential videos which were evidence in criminal investigations. 

They did so knowingly, and admitted to having no policy regarding such leaks. Officer Primeaux 

also admitted that he did not trust the judges and wanted to protect the officers. . Consequently, he 

decided to “fix” that by posting the video on YouTube before it was deemed admissible evidence 

for trial. However, he also admitted that he was aware that the State and the Lejeunes still had a 

right to “determine what evidence ultimately comes in at a trial.” 

Q: So you were aware when you put this on here that there is a procedure where 
all the parties have rights. The State and Lejeunes to determine what evidence 
ultimately comes in at a trial? 
A: Yes.  

                                                 
37 Tolan v. Cotton 
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Q: And your belief was that that procedure was ultimately flawed and was going 
to be flawed because the judges were impartial. So you wanted to fix that by 
putting this video on YouTube? 
A: Yes.  
 

Government officials cannot hide behind immunity in this case. The defendants 

anonymously posted not yet admissible criminal evidence on YouTube with a degrading title with 

the intent to undermine the judicial system. To allow police officers to anonymously leak criminal 

evidence to the public and grant them immunity would lead to devastating consequences for 

criminal trials.  

The second video was leaked to the media after the Crowley Police Department received 

it. Assuming the employees who received it were the individuals who leaked it, there is an 

established law prohibiting the release of any materials being used in a grand jury trial. Every time 

a video was leaked, the provider kept their identity anonymous, knowing that it was clearly 

unlawful to leak evidence when investigation was pending.  

The second prong of the Qualified Immunity test is whether the “state of the law at the time 

of the incident provided ‘fair warning’ to the defendants ‘that their alleged conduct was 

unconstitutional.”  

In the present case, the defendants were fairly warned that their actions were 

unconstitutional. There is at minimum a genuine issue of material fact as to whether the Plaintiffs’ 

Due Process rights were violated. Additionally, the Crowley Police Department was aware that the 

videos should not have been disseminated to the public and announced to have it removed from 

the internet after it was posted. It was clearly an illegal action under Louisiana law and the 

Defendants acted swiftly to remove it.   
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3. OBSTRUCTION OF JUSTICE 
 
 
 Regarding the law on obstructing justice, U.S. law provides guidance on claims for 

impeding the administration of justice. The statute is structured in two parts: the first part 

proscribes specific conduct, while the second part, referred to as the “omnibus clause,” is a 

“catchall, prohibiting persons from endeavoring to influence, obstruct, or impede the due 

administration of justice.”38 “[D]rafted with an eye to the variety of corrupt methods by which the 

proper administration of justice may be impeded.”39  

 The Fifth Circuit Court of Appeals has established that selling transcripts of grand jury 

testimony is a violation of the secrecy of grand jury proceedings and falls under 18 U.S.C.A. 1503 

which prohibits influencing, obstructing or impeding due administration of justice.40 Howard, the 

defendants violated the secrecy rule out of court and thus it fell into the prohibitions of statute 

proscribing influencing, obstructing or impeding due administration of justice.41  

There are three essential elements that the Government must establish to prove a violation 

of § 1503: (1) that a judicial proceeding was pending; (2) that the defendant had knowledge of the 

judicial proceeding; and (3) that the defendant acted corruptly with the specific intent to influence, 

obstruct, or impede that judicial proceeding in its due administration of justice.42  

                                                 
38 United States v. Aguilar, 515 U.S. 593, 598, 115 S.Ct. 2357, 132 L.Ed.2d 520 (1995); see also Williams, 874 F.2d 
at 976 (“The omnibus clause ... clearly forbids all corrupt endeavors to obstruct or impede the due administration of 
justice.” (emphasis in original)); United States v. Howard, 569 F.2d 1331, 1336–37 (5th Cir.1978) (explaining that 
the omnibus clause “quite clearly proclaims that all obstructions of justice are prohibited”). 
 
39 United States v. Griffin, 589 F.2d 200, 206–07 (5th Cir.1979). 
 
40 18 U.S.C.A. § 1503. Howard, 569 F.2d at 1331. 
 
41 18 U.S.C.A. §§ 401, 1503; Fed.Rules Crim.Proc. rule 6(e), Howard, 569 F.2d 1331. 
 
42 United States v. De La Rosa, 171 F.3d 215, 220–21 (5th Cir.1999); United States v. Sharpe, 193 F.3d 852, 864 
(5th Cir.1999); Williams, 874 F.2d at 977. 
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The Court has stated “the endeavor must have the natural and probable effect of interfering 

with the due administration of justice.”43 Thus, obstructing the due administration of justice means 

“interfering with the procedure of a judicial hearing or trial.”44  

In the present case, the videos were leaked with the intent to interfere with the 

administration of justice. As Plaintiff Clay Lejeune stated in his affidavit: the release of the video 

and the tampering of the video was an attempt to “discount our version of the violent attack on my 

children.” As noted in this Memorandum, the defendant, Officer Primeaux has also admitted that 

he released the video because he did not trust the judicial process.  

 
4. GRAND JURY SECRECY 
 
 Louisiana Constitution, Article V, Section 34(A) provides, in pertinent part: “The secrecy 

of the proceedings, including the identity of witnesses, shall be provided by law.” The secrecy of 

the grand jury is further provided for in the Louisiana Code of Criminal Procedure, which states: 

A. Members of the grand jury, all other persons present at a grand jury meeting, and all 
persons having confidential access to information concerning grand jury proceedings, 
shall keep secret the testimony of witnesses and all other matters occurring at, or directly 
connected with, a meeting of the grand jury. However, after the indictment, such persons 
may reveal statutory irregularities in grand jury proceedings to defense counsel, the 
attorney general, the district attorney, or the court, and may testify concerning them…. 
 
C. Any person who violates the provisions of this article shall be in constructive contempt 
of court.45 

 
 Grand jury secrecy is a long established policy rooted deeply in Louisiana and U.S. law. 

The purpose is to insure that the grand jury investigation can proceed freely by protecting grand 

                                                 
43 Aguilar, 515 U.S. at 599, 115 S.Ct. 2357  (explaining that § 1503 “requires a specific intent to impede the 
administration of justice”). 
 
44 Howard, 569 F.2d at 1337 n. 9.United States v. Richardson, 676 F.3d 491, 501-03 (5th Cir. 2012). 
 
45 LSA–C.Cr.P. art. 434 [Emphasis added.] 
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jurors from outside influences, by promoting the free disclosure of information by witnesses 

without fear, and by shielding people under investigation from humiliation and retaliation.46 The 

courts have only waived the rule of secrecy in specific situations, often when “justice demands 

that discrete portions of transcripts be made available for use in subsequent proceedings.”47  

Rule 6(e) of the Federal Rules of Criminal Procedure, which dictates the secrecy of grand 

jury proceedings. The important reasons for enforcing this secrecy have been stated often: “(1) To 

prevent the escape of those whose indictment may be contemplated; (2) to insure the utmost 

freedom to the grand jury in its deliberations, and to prevent persons subject to indictment or their 

friends from importuning the grand jurors; (3) to prevent subornation of perjury or tampering with 

the witnesses who may testify before the grand jury and later appear at the trial of those indicted; 

(4) to encourage free and untrammeled disclosures by persons who have information with respect 

to the commission of crimes; (5) to protect the innocent accused who is exonerated from disclosure 

of the fact that he has been under investigation, and from the expense of standing trial where there 

was no probability of guilt.”48 

5. OTHER ISSUES ADDRESSED 

 Defendant argues that “evidence discussed or presented at these pre-trial proceedings is 

public record and may be reported by the media.” Simply because the media may report on pre-

trial proceedings does not necessitate that evidence—not yet deemed admissible at trial—may be 

duplicated, tampered with, and then presented to the public as fact by government officials.  

                                                 
46 See State v. Ross, 2013-0175 (La. 3/25/14), 144 So. 3d 932, 936-37 
 
47 Ross, 144 So. 3d at 936-37. In re Grand Jury, 98–2277 (La.4/13/99), 737 So.2d 1, 5. 
 
48 Howard, 569 F.2d 1331, 1335 (5th Cir. 1978); United States v. Procter & Gamble Co., 356 U.S. 677, 681 n.6, 78 
S.Ct. 983, 986, 2 L.Ed.2d 1077 (1958).  
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 Defendant also argues that “because officers Brown, Melancon, and Thibodeaux and Chief 

Gibson were not involved with the release of the video on youtube, all causes of action against 

them, individually, relating to this release must be dismissed.” However, Plaintiff has only recently 

received information from the release of the videos and the Plaintiff’s Motion to Extend the 

Qualified Immunity Deadline remains pending. Additional discovery may illuminate who leaked 

the second video to the media. Chief Gibson and Officer Primeaux listed the following individuals 

as having access to the second video: Matthew Derbes, William Brown, David Melancon, Skeat 

Thibodeaux, K.P. Gibson, and Officer Primeaux.  

It is established that the second vide was leaked after it was received by the named 

Defendant officers. Consequently, the officers should not be dismissed at this premature stage. 

Additionally, Chief Gibson could not be dismissed since he has allowed his office to operate 

without any policy as to the release of evidence during grand jury investigations. Pending claims 

against him include: negligent entrustment, negligent training and supervision, and spoliation of 

evidence. 

 Defendant Melancon stated that he supported Officer Primeaux posting a duplicate of 

evidence from a grand jury proceeding onto YouTube anonymously. Defendant Melancon stated 

that while he was an officer at the Crowley P.D., to his understanding, there was no policy 

prohibiting anyone from either duplicating evidence or taking photographs of evidence in a 

criminal matter and bringing it out of the office.  

 Additionally, the parties were unable to establish or determine whether they even had a 

policy on duplicating criminal evidence and posting evidence online. Chief Gibson stated that he 

thought their department had a relevant policy; however, Melancon and Primeaux both testified 

that there was no such policy.  
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Melancon stated, “But the posting, I’m not aware of anything on policy that specifies that 

in particular.”49 On the same page in the deposition transcript, he states that he knows that they are 

“prevented from speaking to the media… about certain things.”50  

 The following is an excerpt from Defendant Primeaux’s deposition regarding the fact that 

he was hired back at the Crowley Police Department without any discussion of the policy for 

posting evidence online: 

Q: Since you’ve returned to the Crowley P.D., has anybody, K.P., anybody asked 
you, hey, what’s the story with this video? And again, I’m not talking about these 
two lawyers.  
A: Yeah. K.P. did whenever I was – before I was hired back, he asked to speak with 
me before anything would have happened, before he would hire me back. And I 
did. And whenever I spoke him, he asked me if I posted it and I said, yes.  
Q: All right. And just --- we’re just trying to get a time frame. You started working 
back for the Crowley P.D., and I know we can eventually get this from the personnel 
records. But what month, what year? 
A: May 3rd is the best that I can recall on the rehire date. 92-94 
…. 
Q: So there’s no question though that at least as far as, we don’t have to have the 
exact date, roughly, a few days or weeks before May 3rd, which is when you started 
back here at Crowley, that the Chief of Police of Crowley knew that you had 
duplicated the body camera video and placed it on YouTube under the term 
anonymous anonymous? 
A: Yes.51 
…. 
Q: And there was no discussion of whether or not that was appropriate policy 
or procedure to do? [post on YouTube] 
A: No.52 

 

 Chief Gibson stated the following in sworn testimony:  
 
 Q: Do you believe that the officers – and I’m going to use May of 2014, should be able to 
take the original body camera evidence and video record them and distribute them on the internet? 
                                                 
49 Melancon Deposition Transcript, Pages 19-20. 
 
50 Melancon Deposition Transcript, page 20. 
 
51 Deposition Transcript, page 94 
 
52 Deposition transcript, page 95 
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 A: Do I think they should be able to? 
 Q: Yes. 
 A: No, sir. That’s not something I would want done.53 
 …. 
 Q: In fact, not only did you not discipline him, you rehired him, didn’t you? 
 A: Yes, sir. I did.  
 …. 
 Q: Why would you do that? 
 A: Seven people in the hole. Can’t get recruits, officer. We worked on moving forward and 
approving what we do from that aspect.  
 …. 
 Q: Once he confessed to this did you do an investigation into this? 
 A: No. No further than that, sir. Just our conversation.  
 …. 
  
 Ultimately, the Defendants only seek to dismiss specific claims arising out of the 

dissemination of the body camera video held as criminal evidence for a grand jury investigation. 

The claims included: Plaintiffs’ Due Process rights were not violated since they were acquitted at 

the criminal trial; the Defendants also argue in alternative that even if their Due Process rights 

were violated, the officers are entitled to qualified immunity; and the Defendants briefly address 

and seek to dismiss two other claims: obstruction of justice and grand jury secrecy. No other 

specific claims were addressed in Defendant’s Motion for Partial Summary Judgment. This 

Memorandum establishes a genuine issue of material fact in each element.  

 

Respectfully submitted: 

s/L. Clayton Burgess 
L. CLAYTON BURGESS (22979) 
Attorney for plaintiff 
L. Clayton Burgess, A P.L.C. 
605 West Congress Street 
Lafayette, Louisiana 70501 
Telephone:  (337) 234-7573 
Facsimile:  (337) 233-3890 
E-mail:  lcburgess@clayburgess.com 

 
                                                 
53 Deposition transcript, page 10 
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CERTIFICATE OF SERVICE 

 
 I do hereby certify that a copy of the foregoing was electronically filed with the Clerk of 

Court and all parties through counsel of record using the CM/ECF system.  I also certify that a 

copy of the foregoing will be sent to all non-CM/ECF participants by United States Mail, properly 

addressed and postage prepaid. 

 

 Lafayette, Louisiana, this 21st day of October, 2015. 

 

S/ L. Clayton Burgess 
L. CLAYTON BURGESS 
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